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The Village of  Arlington Heights

Commission for Citizens with Disabilities
_________________________________________

Special Needs Legal & Future Planning

�� �
�����������������
����
�
���
�

��
�����������
����������
��������������������

�
 �����!���
�"
��#� ��

1

2

3



10/17/2022

2

REQUIRES
SPECIAL
NEEDS

TRUSTS

1/3 reduction
to $449.34

Medicare

ACA $0 ($1,588, and not if have Medicare)

AABD $2,000 ($1,158)
Buy In $25,000 (HBWD)

--------------------------------
Need for M edical, Residential, W aivers, etc.

$2,000 

$0 
$0 

Resource Caps
SO NEED SNTS

$841 (2023 = $914)
$1,350 (2023 = $1,470) 

 Dependent  children NOT subject  to 

“limit ing age” provisions!

 Even if  living “resident ia lly”! 

 Even if  can’t  cla im as dependent  for 

IRS Income Tax purposes!

 since 1969, amended 1997 &  2007.
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“the attainment of  the does 
not  operate to terminate the hospital and 
medical coverage of  a  person w ho, 
because of  a  handicapped condit ion that  
occurred before at tainment of  the limit ing 
age, is 

.”
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SNTs.. 2 Versions, both...
 Reserve
 Supplemental Fund
 Over &  Above Government Benefits
 No $ limit
 Federal 
 State





INHERITANCE

GIFT

THEN UPON
BENEFICIARY
PASSING…

FAMILY ? CHARITY
GUARDIANS

INSURANCE
IRA & 401K

Beneficiary’s own assets
Including child support (divorce)
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#1 So NO “Piggy Backing”

#2 NO “Grand Fathering”

#3 NO Nursing Home 
Impoverishment

#4 NO Place for gifts to go
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So w hat’s 
all the

for?

 Instruct ion        
Manual

 “Rules of   
the Road”

Who can use it?
Parents
Siblings

Grandparents
Anyone...

Remember - 3 rd

Party
Parents &  Family

as Trustees…

What YOU,

what “ ”, do, even

Government  Benefits
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WHAT ABOUT GIFTS ?
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BENEFICIARY

…consider spending it  dow n on 
allow ed expenditures, such as:
 COMPUTER, TV, DVD PLAYER…

 VACATION

 PRE-PAID FUNERAL

 PAY OFF DEBTS… EVEN TO PARENTS…

 CLOTHES

 BUT MUST BE FOR HIS/HER

 SOLE BENEFIT…
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Is an ABLE Account an option?

� Now available in Illinois 
� Maximum $16,000 a year from ALL sources!
� Only ONE account per beneficiary!
� Beneficiary is OWNER, if (or when) 18, if no Guardian!
� Balance can not be more than $100,000 for SSI
� & never more than maximum for 529s in host State (Illinois = $450,000).
� But, limited on how can spend (“sort of”)! Penalties & tax!
� Pay back on death (ILLINOIS BEWARE…), so not really not for large 3rd party contributions.
� Tax free?  SO WHAT!
� What if Beneficiary has Guardian or is a minor?

When to consider ABLE?
1. Excess SSI/SSDI/Earnings to avoid $2,000 issue? 

• But if SSD not SSI… & working, consider HBWD 1st!
2. Short term savings
3. For beneficiary to be in control of “some” spending money
4. Avoid 1/3 reduction for housing if on SSI
5. Small inheritances not correctly left to 3rd party trust
6. Small lawsuit settlements 
7. Court ordered divorce child support not to exceed $16,000 in a year (stay tuned)
8. 2018 - Convert traditional 529 Account… up to $16,000 limit…
9. 2018 - Additional contribution by BENEFICIARY of the lesser of earned income from employment for year & 

federal poverty level amount, if no contribution by or for to an employer retirement saving plan.  However, 
the earned income will still be counted for purposes of eligibility. 

• Illinois Statutes - Not as advertised…
• “No Pay Back” is being “advertised” 

HOWEVER BEWARE:

1.Per Feds (CMS) the “No Pay Back” doesn’t apply 

to all 9 Illinois Medicaid Waivers including DDD 

and DRS, and specifically CILA/ICFDD, SODC, & 

HBSS.

2. Also, per Feds (CMS) the “No Pay Back” doesn’t 

apply to any medical Medicaid post age 55.

• Tax Deduction… so what
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 “OBRA 93 Trust”… 

 “(d)(4)(A) or (C) Trust”

 “PAY BACK Trust” (like an ABLE 

account…
 because…

Party Special Needs Trust

Medical
Malpractice

Special
Needs

                     Trust                      Personal
Injury

Then
upon

passing…

any left
only then:
FAMILY
CHARITY

GUARDIANS

Inheritances &
Gifts NOT

to 3rd party SNT

His/Her own assets,
such as savings bonds,&

Only if NOT 65

 Only by Parents, grandparents, 
Courts, guardians &  self, NOT others, 
so not  siblings…

 SSA Posit ion...

 Courts often require...

 Pay Back to day 1...

34

35

36



10/17/2022

13

37

38

39



10/17/2022

14

WHICH “ ” FIRST?
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COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!
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COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!
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COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!
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COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!
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COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!
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COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!
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COMMON ATTORNEY MISTAKES!

COMMON ATTORNEY MISTAKES!

63

Request  
Form
Item
# 1

Handbook

Request  
Form I tem

# 6
Reading
Material

Request  
Form I tems # 9 &  #10 

SNT/Taxes
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COMMON ATTORNEY MISTAKES!

OK…
But we have other children?

Cutting up the pie…

Head vs. Heart

SECURE

ACT
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• Schools?
• Doctors/Hospita ls
• Insurance Claims?
• Signing documents/Contracts
• Dealing w ith SSA /State
• Resident ia l/Living arrangements
• Employment/Day Programs
• Agencies
• Marriage
• Driving
• Arrests – DD/ID/MI  is NOT Diplomatic Immunity…
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Capacity For Medical Decisions:

Decisional capacity means:
1. the ability to understand and appreciate the

nature and consequences of a decision regarding
medical treatment or forgoing life-sustaining
treatment and

2. the ability to reach and communicate an

informed decision in the matter as determined

by the attending physician.

1. LACKS decisional capacity AND 
2. NO health care agent , THEN
3. In order (a) Guardian of Person… (b) spouse… (c) any adult 

children… (d) any parent… (e) any sibling
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Supported
Decision
Making

Capacity for Supported Decision

Testamentary capacity is defined in Illinois as 
the mental ability:
1. to know and  remember who are the natural 
objects of one's bounty;
2. to comprehend the kind and character of one's 
property; and
3. to make disposition of the property according 

to some plan formed in one’s mind.

ILLINOIS PUBLIC ACT 102‐0614 ‐ EFFECTIVE 2/27/2022
1. Authorizes the creation of supported decision-making agreements 
2. Allows a “supporter” to assist a “principal” with an intellectual or 

developmental disability , 
in accessing, collecting, or obtaining information that is relevant to a 
decision authorized under the supported decision-making 
agreement. 

3. Provides a form.
4. Principal may revoke at any time. 

for principal.
6. If  decisional capacity then Guardianship is w hat is needed.
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https://w w w 2.illinois.gov/sites/gac/Pages/Supported%20Decision%20Making.aspx

More information on SDM ?
See GAC Website:

OR ON REQUEST FORM
& THEN WE WILL SEND PDFS…

Pow erS of
Attorney
( decisional 

capacity)
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 IRS
 Residential
 Employment matters
 Funding/establishing self settled (d4A/C)   

SNTs &  ABLE Accounts 
 HIPAA release
 UID/PW
 Copies
 AND MUCH MORE…
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PARENT
SIGNS
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 He/She terminates/voids the PA as soon as… 
when…?

 Doesn’t prohibit him/her from…

 Remains vulnerable?

he/she to “sign” 
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 What if he/she is on computer buying things 
with mom’s credit card.

 What if he/she refuses to have parents at 
IEP/504/ISP meeting, or is “tricked”.

 What if he/she is being asked to sign ___ ?
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GUARDIANSHIP
 Independence vs. Protection?

 Court… Law Suit… Venue

 Report – Illinois M.D., or IF I/DD can be a clinical 

psychologist licensed under the Clinical 

Psychologist Licensing Act”

 Summons (14 days)

 Who can be appointed (U.S. Resident)

 Required notices

755 ILCS 5/11a GUARDIANS FOR ADULTS WITH DISABILITIES

• 755 ILCS 5/11a-5 Who may act as guardian. 
• (a)

(1) has attained the age of 18 years;
(2) is a legal resident of the United States; (that is not need be Illinois)
(3) is not of unsound mind;
(4) is not an adjudged person with a disability
(5) has not been convicted of a felony, unless the court finds…

• (b) Any public agency, or not-for-profit corporation found capable by the court
• (c) Any corporation qualified to accept and execute trusts in this State may be 

appointed guardian of the estate of a person with a disability

GUARDIANSHIP

 Guardian ad Litem

(Depends on County)

 Parents as “Co”

 Siblings, others, as “Co”

 Agencies’ positions
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 ? Depends on 

County… Now On Line… E-File!

Need to
educate agencies!
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 Health Care Surrogate Act 

– Guardian #1

 Make medical treatment 

decisions including 

decisions to forgo or 

withdraw life-sustaining 

treatment. 

DMV does NOT
follow the law!

Even if DMV,
with M.D. letter, 
allows, DON’T !

1. Liability
2. Insurance?

NOT IF PLENARY
for sure… Limited ?
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104

Appointment of a Limited Guardian
DOES NOT

constitute a finding of legal 
incompetence!

NEW ILLINOIS LAW - Public Act 100-483
Effective September 8, 2018

REQUIRED TRAINING FOR GUARDIANS… even for parents

• Required Training

• outlines the duties and responsibilities of   guardians…

• outlines the rights of  a person with a disability… 

• at no cost, and shall

• File with court a certificate of  completion within one year, EXCEPT… “the court 

may, for god cause shown, exempt from this requirement…”
good
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Guardianship Training Link: 
https://www2.illinois.gov/sites/gac/OSG/Pages/Guardianship-Training.aspx 
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BUT, EVEN IF A

PLENARY GUARDIAN

IS APPOINTED…

THE WARD CAN

STILL VOTE… 

FOR THIS IS ILLINOIS!
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 Who w ill make all of  
the necessary 

decisions?

 Medical?

 Government Benefits?

 School Issues?

 Recreat ion &  Social?

 Employment?

 Day Programs?

 Residential?

 Can they 
understand?

 Job w ill out last
them!

 Other Children?  
Siblings?  
Grandparents?  
Friends?

 School District  
of  Guardian?

 Married 
Couples?

 Same as 
Trustees?
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MITCH

RUBIN

You need to write it ALL down!

Guidance & Instructions For
Future Guardians,

Trustees, & Care Providers.
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 family information

 diagnoses, hospitalizations, medications, doctors, other  professionals… PAST & PRESENT!

 behavior… “dos” & the “do nots”…

 “melt down” techniques…

 school concerns, suggestions…

 employment, adult activities, living situation…

 when someone dies…

 Government Benefit Information…

 Wills, Trusts, Life Insurance, Powers of Attorney, SNT, 

funeral desires &  related info…

executive summary

WRITE IT DOWN!Request  
Form

Item # 2
Fillable PDF Form

&  Art ic les on Topic
--------------------------------------

ALSO ON RUBIN LAW WEB SITE:
https://www.rubinlaw.com/wp-content/uploads/2018/10/Letter-of-Intent.pdf

S.I .B.S.
Support ing I llinois Brothers &  Sisters

I llinois Chapter of  the nat ional Sibling 
Leadership Netw ork

DIRECTOR
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S.I .B.S. w w w.sibsnetw ork.org
Support ing I llinois Brothers &  Sisters 

I llinois Chapter of  the nat ional

Sibling Leadership Netw ork

7

DIRECTOR
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